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Fiscal Implications:  Adding monitoring activities during Brown Water Advisories would 1 

require additional resources (i.e., more staff time, additional sampling materials, increased 2 

laboratory costs, etc.).  Also, collecting samples during brown water conditions may pose a 3 

hardship and safety concern for staff traveling during inclement weather to monitor and/or post 4 

signs on the affected beaches.  The additional resources necessary to monitor and to post signs 5 

are of significant concern, since the Department of Health (Department) relies heavily on federal 6 

funds (approximately $310,000 per year) to conduct the beach monitoring and notification 7 

program.  The allotted federal funds are insufficient to pay for additional statewide laboratory 8 

analytical testing.  The allotted federal funds are also insufficient to pay for the signs and the 9 

additional staff costs needed to post signs.  This measure will impact the priorities identified in 10 

the Governor’s Executive Budget Request for the Department’s appropriations and personnel 11 

priorities. 12 

Department Testimony:  The Department acknowledges the intent of this measure, but 13 

respectfully opposes it and submits the following comments. 14 

 Environmental Management Division Chief.  Section 1(a)(1) of the bill requires the 15 

Department to fill the vacant environmental management division chief position by October 1, 16 

2021.  This position has been filled effective March 1, 2021.  The Governor’s biennium budget 17 

includes a tradeoff/transfer request to fund the position salary, since that was reduced to $0 by 18 

Act 9, SLH 2020. 19 
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Testing During Brown Water Advisories.  Section 1(a)(2) of the bill requires the Clean 1 

Water Branch (CWB) to perform water quality testing during brown water advisories as part of 2 

its Hawaii beach monitoring program.  This includes testing water samples from affected Tier 1 3 

beaches during advisories, but does not require the CWB personnel to collect water samples until 4 

hazardous conditions have subsided.  The Committee on Agriculture and Environment (AEN) 5 

found that there is minimal data to describe the pollution and health risks during brown water 6 

advisory conditions. 7 

The Department believes water quality testing during brown water advisories is not 8 

necessary and is an undesirable diversion of an already low supply of resources, both material 9 

and human.  The CWB has historic water quality data that shows that the action threshold value 10 

for the fecal indicator is almost always exceeded after heavy rainfall.  The CWB has more than 11 

700 data points at this time and does not understand how this is characterized as “minimal.”  This 12 

data is available to the public upon request.  The Department acknowledges that, as AEN noted, 13 

the EPA Region 9 recommended to the CWB that establishing a protocol to test in brown water 14 

advisories would provide more accurate and comprehensive data regarding water quality.  After 15 

the CWB informed the EPA that it had data showing that enterococci counts were almost always 16 

elevated during rain events and that, logistically, it would be nearly impossible to collect samples 17 

from all affected areas, the EPA declined to pursue the matter further. 18 

If the Committee believes testing during an advisory is necessary, the Department notes 19 

that the sampler will be required to return to the affected beach(es) while the advisory remains 20 

active.  Brown water advisories often last several days and have lasted for several weeks in the 21 

past, and this bill does not provide guidance on how the CWB can determine when it has 22 

achieved the objective this bill requires.  The Department further notes that there is only one 23 

sampler each on Kauai and Maui, one in Hilo, one in Kona, and two on Oahu.  More field 24 

samplers will clearly be needed to be able to fulfill this requirement. 25 

The Committee should be aware that a condition of the federal grant that supports beach 26 

monitoring is weekly monitoring of all statewide Tier 1 beaches and subsequent retesting of all 27 
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beaches that exceed the threshold on each subsequent work day until the threshold is no longer 1 

exceeded.  Samplers are required to deliver the samples to the laboratory within a set timeframe, 2 

often by early afternoon to meet the maximum analytical holding time and to allow time for 3 

processing in the laboratory.  This limits the number of sites that can be monitored per day.  The 4 

Department notes that testing during brown water advisories will require additional laboratory 5 

resources to analyze those additional samples.  In the event laboratory resources are 6 

overburdened during a brown water event, the Department will be faced with a difficult decision 7 

on how to balance this bill’s requirement to test waters during brown water advisories and post 8 

signs on the affected beaches and the competing federal requirement that funds much of the 9 

beach testing program, potentially jeopardizing future federal grants. 10 

Health Advisories During Brown Water Advisories.  Section 1(a)(3) of the bill requires 11 

the Department to issue health advisories during brown water advisories that explain the health 12 

risks associated with water runoff, including, but not limited to, informational signs posted 13 

during these advisories at affected Tier 1 beaches. 14 

The CWB already issues health advisories and risk communication on beach water 15 

quality when human health may be at risk and posts signs as warranted.  If fecal indicator levels 16 

exceed the threshold, CWB is already required by federal grant obligations to notify the public 17 

and collect follow up samples on each subsequent workday until the fecal indicator levels no 18 

longer exceed the threshold level. 19 

As already noted, sign posting and removal will take time away from testing the required 20 

Tier 1 beaches.  In addition, posting signs only at Tier 1 beaches may unintentionally mislead the 21 

public if an adjacent non-Tier 1 beach, which is also affected by the same source of brown water, 22 

does not have posted signs.  Beaches, as identified for BEACH Act purposes, may not 23 

correspond to what the public commonly considers a beach – for example, “Waikiki Beach” is 24 

actually comprised of 8 individual beaches for BEACH Act reporting purposes and includes both 25 

Tier 1 and non-Tier 1 beaches.  The time involved in both posting and removing signs along an 26 

entire coastal stretch with both Tier 1 and non-Tier 1 beaches will likely require more personnel 27 
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than the CWB has available for the beach monitoring program, and will certainly reduce the 1 

amount of time samplers can devote to collecting samples at other scheduled sites for that day. 2 

 Determining and Ranking Beaches.  Section 1(a)(4) of the bill requires the Department to 3 

take into consideration environmental justice issues in the assessment of use, when considering 4 

usage and public health risk for its determination and ranking of beaches for inclusion in 5 

Hawaii’s beach monitoring program.  In developing its statewide tier system, the CWB evaluated 6 

the usage level of the various beaches, the availability of facilities such as restrooms and 7 

showers, the presence of staffed lifeguard stations, and accessibility.  Currently, Tier 1 beaches 8 

represent the most heavily used beaches on each island.  The rationale for this decision was to 9 

protect as many beach users as possible with the resources available.  The Department does not 10 

fully understand what additional specific criteria should be used in formulating this 11 

determination but is open to further discussion and concrete guidance. 12 

 EMD Oversight Advisory Board.  Section 1(a)(5) of the bill establishes an oversight 13 

advisory board to provide oversight and guidance to the EMD.  It is not clear what the purpose 14 

and scope of an EMD oversight advisory board will be.  The EMD covers all the Clean Water 15 

Act, Safe Drinking Water Act, Clean Air Act, and the Resource Conservation and Recovery Act 16 

programs in the state.  It seems infeasible to assemble an advisory board that can adequately and 17 

knowledgeably oversee and provide guidance on all the programs under the EMD. 18 

 LRB Comprehensive Review.  Section 2(a) of this bill requires the Legislative Reference 19 

Bureau (LRB) to conduct a comprehensive review of the EMD with a focus on the EMD’s CWB 20 

and Wastewater Branch (WWB).  An independent review and report by LRB is repetitive and 21 

unnecessary. 22 

 In 2018, the CWB completed an extensive internal operational review conducted by the 23 

EPA’s contractor, Blue Earth Consultants, a Division of ERG.  Their report, the “Hawaii 24 

Department of Health Clean Water Branch Program Evaluation, Final Report” was completed on 25 

June 29, 2018.  Preparing the report cost the Department over $200,000, which represents a 26 

significant amount of the EPA grant funds.  The Department realizes that improvements can and 27 
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should be made to managing the Clean Water Act programs.  That was one of the reasons for 1 

having the Blue Earth report completed. 2 

 Also, it is not clear what the purpose and scope of LRB’s comprehensive review of the 3 

EMD will be, since the EMD’s CWB and WWB have very large and broad program 4 

responsibilities (which include the National Pollutant Discharge Elimination System (NPDES) 5 

permitting, water quality standards, surface water monitoring and assessment, Total Maximum 6 

Daily Load, BEACH Act monitoring and notification, NPDES enforcement and compliance, 7 

non-point source management, state revolving funds management for water pollution control 8 

projects, management and regulatory oversight of individual wastewater systems, onsite 9 

wastewater and reuse treatment facilities, water reuse, and wastewater sludge reuse programs). 10 

Offered Amendments:  None 11 

Thank you for the opportunity to testify on this measure. 12 



 2021 SB350 SD2 EEP.doc 

Charlotte A. Carter-Yamauchi 
Director 
 
Shawn K. Nakama 
First Assistant 
 
Research (808) 587-0666 
 Revisor (808) 587-0670 LEGISLATIVE REFERENCE BUREAU 
 Fax (808) 587-0681 State of Hawaii 
 State Capitol, Room 446 
 415 S. Beretania Street 

Honolulu, Hawaii  96813 
 
 

Written Comments 
 

SB350 SD2 
RELATING TO THE ENVIRONMENT 

 
Charlotte A. Carter-Yamauchi, Director 

Legislative Reference Bureau 
 

Presented to the House Committee on Energy & Environmental Protection 
 

Tuesday, March 16, 2021, 9:00 a.m. 
Via Video Conference 

 
 
Chair Lowen and Members of the Committee: 
 

I am Charlotte Carter-Yamauchi, Director of the Legislative Reference Bureau (LRB). 
Thank you for this opportunity to provide written comments on S.B. No. 350, S.D. 2, 
Relating to the Environment. 
 
 The purpose of this measure is to: 
 

(1) Require the Department of Health to fill the vacant division chief staff position 
within the Environmental Management Division by 10/1/2021 and consider 
environmental justice issues when making certain assessments and 
determinations; 

 
(2) Require the Department of Health's the Clean Water Branch to perform water 

quality testing during brown water advisories, inform the public of health risks 
associated with water runoff during brown water advisories, and establish an 
Environmental Management Division Oversight Advisory Board; and 

 
(3) Require the Legislative Reference Bureau to conduct a comprehensive review 

of the Environmental Management Division. 
 
 The Bureau takes no position on this measure but submits the following comments for 
your consideration. 
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 With regard to requiring the Legislative Reference Bureau to conduct a comprehensive 
review of the Environmental Management Division, we note that the Bureau has no specific 
expertise or particular experience in matters relating to environmental management or how to 
conduct what seems to be a performance evaluation of an executive department program.  
Pursuant to section 23-4, Hawaii Revised Statutes, "[t]he [A]uditor shall conduct postaudits of 
the transactions, accounts, programs, and performance of all departments, offices, and 
agencies of the State and its political subdivisions."  Consequently, by law, executive agency 
performance evaluations fall under the purview of the Auditor. 
 
 Furthermore, as currently drafted, it is unclear what is the issue to be examined or 
what is to be achieved under a "comprehensive review of the Environmental Management 
Division" since no parameters, other than that the review should focus on the Division's Clean 
Water and Wastewater Branches, are provided under which to frame the scope of the review. 
 
 Thank you again for the opportunity to submit written comments. 
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SUPPORT SB 350 

COMMITTEE ON ENERGY & ENVIRONMENTAL PROTECTION 
Representative Nicole E. Lowen, Chair 
Representative Lisa Martin, Vice Chair 

March 16, 2021 

Aloha Honorable Chair Lowen: 

Would like to thank Senators Mike Gabbard, Stanley Chang, Kurt Fevella and Chris Lee for 
introducing this measure. This is critical legislation that further protects our environment, residents 
and visitors. Living near and above the Ala Wai canal, we can observe waste and brown water flow 
into the ocean. Many others cannot see this.  

My neighbors, two elderly Korean women, swim daily in this area. They told me they swam the day I 
took this picture. Brown water is visible. Shortly after this picture was taken, brown water had 
extended to the yellow line. My neighbors werenÕt aware the extent of  the brown water nor could 
they see the pollution from their apartment. They hoped they had swam far enough from shore. 
Clearly they did not. 

I am a member of  Surfrider KauaÕi (SK). The organization does an excellent job reporting and 
advising beach users about water conditions. We need something similar here. 

I support SKÕs position that the Department of  Health Clean Water Branch is failing to provide 
Environmental Justice across the islands. My elderly friends do not receive proper information, and 
the State of  HawaiÕi may be complicit in Òcontributory negligenceÓ if  they or others become sick or 
suffer disease. 

The failure to post Brown Water Advisory signs and provide competent general mismanagement 
justified SKÕs request for the Advisory Board to be re-established. 

Page  of 1 2



Local communities, who use stream mouths for canoe clubs and recreational areas for keiki to play, 
deserve Environmental Justice. DOH can't solely monitor and test tourist beaches. I have attached 
the most recent report from the SK Blue Water Task Force on KauaiÕi. Volunteers under the 
direction of  Dr. Carl Berg and team are truly heroes to our island Ôohana.  

Thank you for your time, 

\s\ Scott Goold \s\  
Scott Goold 
1778 Ala Moana Blvd 
Honolulu, HI 96815
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Eileen Hilton Windward Coalition Support No 
 
 
Comments:  

The Windward Coalition strongly supports SB350.  

Eileen Hilton, President 
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Megan Lamson / HWF Hawai'i Wildlife Fund Support No 
 
 
Comments:  

Hawai´i Wildlife Fund supports this important effort (senate bill 350) that will help ensure 
environmental justice around water quality issues statewide.  Mahalo for taking the time 
to move this bill forward and to support clean water for Hawai´i's people, wildlife, and 
places. 
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Charlie Quesnel Surfrider Maui Chapter Support No 
 
 
Comments:  

�x �+�'�2�+�¶�V���F�X�U�U�H�Q�W���V�D�P�S�O�L�Q�J���V�F�K�H�G�X�O�H���D�Q�G���E�H�D�F�K���³�W�L�H�U�L�Q�J�´���V�\�V�W�H�P���L�V���E�L�D�V�H�G��
towards testing popular, tourist beaches instead of beaches where public 
health is more likely to be threatened by pollution. For example, Tier 1 
beaches that are tested most frequently (usua lly weekly or every two 
weeks) are overwhelmingly based in tourist areas, whereas community 
beaches are tested far less frequently, often only once every two to three 
months.    

o To ensure that water quality is regularly and equitably monitored at 
beaches th at are utilized by local residents for swimming, surfing, 
fishing, and canoe paddling, SB 350 requires the Depart of Health to 
take into consideration environmental justice issues in the 
assessment of public health risk and the ranking of DOH's beach 
tieri ng system.   

  

�x No water quality testing occurs when Brown Water Advisories (BWAs) are 
issued, resulting in a lack of robust data during wet weather and creating 
an inaccurate picture of water quality conditions in Hawaii.   

o SB 350 requires the Department of Health to continue its regularly 
scheduled water quality monitoring during BWAs, provided that 
hazardous conditions have passed.   

  

�x Signs are needed on the beach to warn beachgoers of BWAs. BWAs are 
currently posted online and shared via email and radio spots, but health 
advisories are not required to be posted at bea ches themselves.   

o SB 350 requires DOH to post BWA signs to warn the public of 
conditions at affected Tier 1 beaches.   

  

�x �7�K�H���'�2�+�¶�V���(�Q�Y�L�U�R�Q�P�H�Q�W�D�O���0�D�Q�D�J�H�P�H�Q�W���'�L�Y�L�V�L�R�Q�����(�0�'�����&�K�L�H�I���R�I���6�W�D�I�I��
position has remained vacant for over 2 years. This unfilled position r esults 



in a lack of oversight and hinders the implementation of various Division 
programs.   

o SB 350 requires the EMD Chief Staff position to be filled by October 
2021. It also establishes an Oversight Advisory Board to provide 
oversight and guidance to the   Environmental Management Division. 
A similar board was active in the past and provided critical guidance 
that ensured a responsible balance of scientific integrity, public 
health protection, and due diligence were applied to all clean water 
permitting and  monitoring programs run by EMD and CWB.  
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